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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant v. Prinme Landscape Managenent,
Inc., Respondent; 8 U . S.C. 8§ 1324a Proceedi ng; Case No. 90100163.

DECI S| ON AND ORDER ON DEFAULT
(July 25, 1990)
SYLLABUS

Judgnment in default will be ordered without issuance of Oder to Show
Cause Why Judgrment By Default Should Not |ssue where answer is nore than
two months late and there is no reason to conclude that service of the
Noti ce of Hearing and of the notion for default was inadequate.

MARVIN H MORSE, Adninistrative Law Judge

Appear ances: NANCY R. M CORMACK, Esq., for the Immgration and
Nat ural i zati on Servi ce.

The I nmmigration Reformand Control Act of 1986 (I RCA), Pub. L. No.
99-603, 100 Stat. 3359 (Nov. 6, 1986), at section 101, enacted section
274A of the Immigration and Nationality Act of 1952 (INA or the Act), 8
U S. C § 1324a, introducing an enforcenent program designed to inplenent
t he enpl oyer sanctions provisions prohibiting the unlawful enploynent of
al i ens.

On May 9, 1990 the Inmigration and Naturalization Service (INS or
the Service) filed a Conplaint against Prinme Landscape Managenent, |nc.
(Prime Landscape or Respondent) alleging one count of unlawful enploynent
of aliens and one count of paperwork violations of |RCA. The first count
al | eges that Respondent knowi ngly hired and/or continued to enploy one
named individual unauthorized for enploynent in the United States in
violation of 8 U S.C. § 1324a(a)(1)(A) and/or 8 U S.C. § 1324a(a)(2). The
second count alleges that Respondent failed to prepare, retain and
present after request, the enploynent eligibility verification form (INS
Form1-9) for such individual.
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The Conplaint attaches and incorporates a Notice of Intent to Fine
(Exh. A), dated March 25, 1990 and served on Respondent on March 27,
1990, and Respondent's request for hearing (Exh. B) dated April 18, 1990,
inthe formof a letter signed by Darl ene Laskey, Chief Executive Oficer
for Respondent.

The Conplaint seeks a total civil noney penalty of $1,500.00:
$1,000.00 for knowingly hiring and/or continuing to enploy an
unaut hori zed alien and $500. 00 for the paperwork violation of such alien
Conpl ainant al so requests an order directing Respondent to cease and
desist from further violations of 8 US C § 1324a(a)(1)(A and §
1324a(a)(2).

By Notice of Hearing dated May 10, 1990 Respondent was advi sed of
the filing of the Conplaint, the opportunity to answer within thirty (30)
days after receipt of the Conplaint, and of ny assignment to the case
A certified mail receipt addressed to Darlene Lasky and endorsed by Herb
Lasky as recipient shows delivery of the Notice of Hearing with which the
Conpl ai nt was encl osed on May 18, 1990. By notion dated June 21, 1990 INS
moved for sunmmary disnissal upon default. The notion, acconpani ed by an

INS attorney's Declaration of Counsel, rests on the prenises that
" " Respondent has waived its right to appear in this proceeding and to
contest the allegations contained in the Conplaint.'' 28 CF.R §
68. 8(b).

The Rules of Practice and Procedure of this Ofice state that the
respondent shall file an answer within thirty (30) days after service of
the conplaint, 28 CF. R 8§ 68.8(a), and that the adninistrative | aw judge
may enter a judgment by default if the respondent fails to file his or
her answer within the tine provided. 28 CF. R § 68.8(b). The Notice of
Heari ng advi sed Respondent to the sane effect. Respondent has neither
filed an answer nor any other pleading as of the date of this Decision
and Order, now nore than two nonths after receipt by Respondent of the
Conpl ai nt.

In prior cases where there was reason to believe that respondent was
i nadequately notified or otherwi se unaware that failure to file an answer
within 30 days of receipt of the conplaint would permt INS to request
and obtain an order of default fromthe judge, | have issued orders to
show cause why judgnent by default should not issue. US. v. Elena
Fini shing Inc.. OCAHO Case No. 89100581 (February 22, 1990); U.S. v.
El sinore Manufacturing, Inc., OCAHO Case No. 88100007 (May 20, 1988);
nodi fied by CAHO (June 16, 1988). This is not being the case here,
however, default judgnment issues without the need for such an order

The Notice of Intent to Fine, the Notice of Hearing, and the notion
for default all identify the sane address for Respondent,
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i.e., Respondent's return address on its request for hearing. 1In
addition, the INS attorney's Declaration of Counsel recites that on My
21, 1990, three days after Respondent accepted for the Notice of Hearing,
the U S. Border Patrol received from Respondent a check for $500.00 and
a copy of the Notice of Intent to Fine. Based on the foregoing, | have
no reason to conclude that Respondent was either inadequately notified
of the Conplaint or unaware of the consequences of not filing an answer.

The failure of Respondent to file a tinely, or any, answer to the
Conpl aint constitutes a basis for entry of a judgnent by default within
the discretion of the adnmnistrative |law judge pursuant to 28 CF. R §
68.8(b). There being no reason to suppose that service was inadequate,
but rather that it was proper and conplete, | find that Respondent shoul d
have been aware of its obligations in this proceeding but has chosen
neither to tinely answer the Conplaint nor provide any explanation for
its untineliness. Accordingly, |I find Prine Landscape Managenent, Inc.,
Respondent, in default, having failed to plead or otherw se defend
agai nst the allegations of the Conpl aint.

ACCORDI NGLY, IN VIEW OF ALL THE FOREGO NG |IT IS FOUND AND
CONCLUDED, that Respondent is in violation of 8 U S.C. § 1324a(a)(1) (A
and/or 8 U . S.C. 8§ 1324a(a)(2) for hiring and/or continuing to enploy the
i ndi vidual naned in the Notice of Intent to Fine, knowing that that
person was unauthorized for enploynent in the United States, and in
violation of 8 U S.C. 8§ 1324a(a)(1)(B) for failing to conply with the
enpl oynent verification requirenents with regard to the sane individual.

I T IS HEREBY ORDERED:

(1) that Respondent pay a civil noney penalty in the anount of
$1,500.00 for the violations in the Conplaint; Respondent having paid
$500. 00 toward such penalty, it owes a remaining bal ance of $1, 000. 00;

(2) that Respondent cease and desist fromfurther violating sections
274A(a) (1) (A and (a)(2) of the Act, 8 US C 88 1324a(a)(1)(A and

(a)(2);

(3) that the hearing in this proceeding is cancelled.
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This Decision and Order on Default is the final action of the judge
in accordance with 28 CF. R 8§ 68.50. As provided at 28 CF. R § 68.51,
this action shall becone the final order of he Attorney General unless,
within thirty (30) days from the date of this Decision and Oder, the
Chief Administrative Hearing O ficer, upon request for review, shall have
nodi fied or vacated it.

SO ORDERED.
Dated this 25th day of July, 1990.

MARVI N H. MORSE
Adm ni strative Law Judge
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